NSWER 


FOR. 


CnarLEs ForBes of Auchernach ; 


* 


TO THE 


PETITION of James Earl Fife. | 


= originally to Alexander F. a". of Innernettie, 


merks, at any term after Whitſunday 1690. 


The right to the one half of this wadſet, came by progreſs 
into the perſon of the reſpondent, who has alſo obtained an ad- 

judication againſt the heirs of the ſaid Alexander Forbes, the ori- 
ginal reverſer, as charged to enter heirs in ſpecial to him, of all 
right and intereſt they had in the foreſaid lands; and he has al- 
ſo obtained a diſpoſition thereof from the ſaid heirs ; ſo that if 
the right of reverſion did remain with Alexander Forbes and his 

| heirs, it is now dearly eſtabliſhed in the perſon of the reſpon- 


dent. 


be W and bis father before him. had conſtantly 
poſſeſt che foreſaid lands; and no perſon ever attempted to re- 


22 5 
bet; 


(HE lands” of Corrybreck, Blairnamuck, and Aldabuic, 
are the ſubject of the preſent diſpute: They belong- 


_ held them feu of the Earl of Mar, the ſuperior. 
5 * the 1686, the ſaid Alexander Forbes, with the expreſs advice 
and conſent of Fohn and Donald Catanachs, elder and younger 
of Toldogubill, for all right and intereſt which they had in the 
foreſaid lands, granted a wadſet of the ſame in favours of Ra- 
' tharine Stewart, relict of John Forbes of Innernettie in liferent, 
and her three daughters, Helen, Vialet, and Diana, equally among 
them in fee, redeemable by payment or N of 4600 


; 


who 


deem 


© belled, and, upon his makin 


CT] 
deem them till lately, that the petitioner, after uſing an order of 
premonition and confignatzon, thought proper to bring a decla- 
rator of redemption againſt the reſpondent in this court, libel- 


ling, That the lands belonging to him were redeemable ; and 
concluding to have it found and declared, that they were re- 


_ deemed as at Whitſunday 1765, in conſequence of the conſig- 
nation of 2300 merks, being one half of the original wadſet 


ſum. 


The petitioner founded his title to uſe the order of redemp- 
tion, and to inſiſt in a declarator thereof, upon a long and ſeem- 


ingly connected progreſs: He ſet furth, that the reverſion. had 


been conveyed by the ſaid Alexander Forbes, with conſent of John 


and Donald Catanachs, to John Keiry of Gogar, at that time tru- 


ſtee for the Earl of Mar : That when Gogar denuded of his truſt, 


he, at the ſame time, conveyed the reverſion of this wadſet to the 
- Farl of Mar ; and that it ſtood in the Earl's perſon, at the time 
of his attainder in the 1715: That by the forfeiture of the Earl, 
the reverſion came into the commiſhoners of enquiry, and was 
purchaſed from them, with the reſt of Lord Mar's eſtate, by the 
ord Grange and Dun; from whom it was again purchaſed 
by William Duff of Braco, afterwards Earl Fife, the petitioner's 
3 et; But none of the deeds, by which this right of reverſion 
is ſaid to have come into the perſon of Reiry of Gogar, or from 
 Keiry of Gagar to the Earl of Mar, are produced; nor is there a- 
ny mention whatever made of the lands in queſtion, either in 
the ſurvey of the eſtate of Mar, nor in the diſpoſi: ion grant- 
ed by the commiſſioners of enquiry to the Tank Dun and 


. Grange, nor in the 3 granted by them to the peUtioner's 8 | 
father. : 


This action came in . before the took Auchinleck Onlina- 


. ry; and the petitioner having ſtated his titles in a memorial, and 
the reſpondent having failed to give in a memorial upon his 
part, as he could not find his papers, which had been ſent to Edin- 
burgh ſome years ago by his father ; the Lord Ordinary, upon 


; adviſing the petitioner's memorial ex parte, of this date, pro- 
nounced the following interlocutor: Having conſidered this 

memorial, ſuſtains the Earl Fife's title to redeem the lands li- 

ayment to the defender of the 

10 wal ſet ſum, or conſigning the tame, in caſe of refuſal, in the 

* hands of the clerk to this proceſs, at the term of V hitſundey 
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next, declares the lands redeemed, and appoints the defender 
* to cede the poſſeſſion thereof to The purſuer, and decerns ; ſu- 
«* perſeding extra till the fifth ſederunt day of November 
But the reſpondent having laid the cauſe fully before the | 
Lord Ordinary in a repreſentation, his Lordſhip, of this date, Nov. 27. 
pronounced the following interlocutor : © Having again con- 767. 
\. ſidered this repretentation, with the anſwers, before determi- 
56 ning the points in diſpute, appoints the defender's agent, 
e defende diſputes the authenticity of the copies of the 
extracts, on = before Tue/day firſt, to intimate this to the Earl 
Fife's agent; and appoints. bim, on the Earl's expence, to 
ſhow the writings on record to the defender's agent, quam pri- 
mum; and further, appoints the Earl Fife's procurator to ob- 
viate a doubt which ſeems to ariſe from the not- production 
of any right from John Kerry to the Earl of Mar, viz. that 
though the right which Keiry got from that Earl, is declared 
redeemable, and would ſeem to have been a truſt by the back- 
bond, yet the right of redemption of the wadſet A having. 
been 1n the Earl of Mar, who was only ſuperior, but in For- 
bes or in Catanach, from whom Keir is ſaid to have acquired 
right to it; this right did not fall under the Earl of Mar's 
Adi poſition, and therefore not under Keiry's back - bond, ſo may 
15 2 be . to belong at this day to Reiry's heirs; and — 
a memorandum on this to be given in within eight days.“ 
And memorials having been given in hinc inde upon the ferefaic 
point, the Lord Ordinary, of this date, pronounced the follow- - 
ing interlocutor: Having again confidered the repreſentation Feb. 3. 
for the defender, and anſwers for the purſuer, with this and 27%- 
[the counter-memorial, finds the purſuer has not produced a 
“ * ſufficient title to inſiſt in this procels, ſuſtains the defences, aſ- 
4 ſoilzies the defender, and decerns. 
Ihe petitioner repreſented againſt this interlocutor ; ; Fer up- 
on adviling the repreſentation, with anfwers, the following i —_ 
terlocutor was pronounced: Having again conſidered this re- Mar. 4. 
© preſentation, with the anſwers, finds, That though the Earl 1768. 
Fife has right by progreſs to the lordſhip of Kildrimmie, and | 
to redeem all wadſets, which the Earl of Mar, before bis . 
feiture, was intitled to redeem; yet as the lands of Corriebreck 
and others, the ſubject of che preſent ſuit, were feued out by 


the. 


tc 


cc 
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© the family of Mar to Forbes of Innernettic irredeemably, and 


* the Earl Fife, the purſuer, has produced no progreſs of writs, 
(e 


diveſting Forbes of Innernettie, in whoſe right the defender, by 
adjudication againſt the heir of Tanernettic, the old feuar, now 
appears to ſtand ; the Earl, the purſuer, has no right to re- 
* deem the wadſet granted by Innernettie to the defenders pre- 

deceſſor, and has no right to cut down the defenders wadſet, « 
* or reſtrict their property, as come in place of the reverſer, up- 


„ on account of the forfeiture of the Earl of Mar; and no claim 


* ; 


having been entered, in reſpect there was no ſurvey of the 
lands in queſtion, and could be- none, as it is not alledged 
that Innernettie, the reverſer, was forfeited, or that a feuar 
* was bound to enter a claim when not moleſted ; alſo, in 
„ reſpect it is not alledged any challenge wway e t'withm the 
% years of preſcription ; and therefore, adheres to the former in- 


60 


4 terlocutor, and refuſes the deſire of the repreſentation, ſuper- : 


* ſeding extract till the 15th day of June.” And to this inter- 


: June 25 locutor his Lordthi 12 upon adviſing a repreſentation and an- 


K 


Moan ſwers, amd adhered Pyefuſed another repreſentation, without an- 
| 276 wers; the — now to be anſwered reclaims — theſe in- 
terlocutors. 


The petitioner, in the ſetting out. is pleaſed to obſerve, that 


the Lord Ordinary, in the different interlocutors pronounced, 


| hath varied the grounds upon which he proceeded : For that the 


ratio decidendi in the interlocutors of the 27th November 1767, 
and 3d February 1768, was, that there was no conveyance from 
Keiry of Gogar to the Earl of Mar ; whereas, by the ſubſequent 


interlocutors, the judgment is laid upon this, that there was no 


proper conveyance from Forbes of Innernettie to Keiry of Gogar ; 


which the petitioner conſtructs into an admiſſion of his Lord- 


ſhip's having received ſatisfaction upon the doubt which he 
himfelf had tuggeſted, viz. the ſufficiency of the Earl of Mar's 


right from Keiry of Gogar : And the petitioner 1s further pleaſed 


to ſuppoſe, that it is eſtablifthed by the judgments of the Lord 
Ordinary, that the petitioner's title is unexceptionable, upon the 
ſuppoſition that the right of reverſion ſtood in the per ſon of the 


Earl of Mar, at the time of his attainder. : 
In the fi place, the petitioner is in a miſtake, in ſuppoſing, 


that the objection to that part of the progreſs, viz. the tranſmil- 


lion from Kerry of Gogar to the Earl of Mar, was conſidered by the 
es re- 


1 
reſpondent himſelf not to be well founded, but that the doubt 
had only been ſuggeſted by the Lord Ordinary: The fact is, that 
the reſpondent, in the firſt repreſentation to the Lord Ordinary, 
inſiſted upon that very defect in the progreſs, and which gave 
riſe to the Lord Ordinary's requiring further ſatisfaction to be 
given upon that point by the petitioner. 240, Becauſe the gn 
Ordinary hath in his interlocutor of March 1768, aſſigned as a 
Teaſon of his judgment, that there was no deed produced, devel f 
ing Innernettie, the original reverſer of the right, it can, with no 
Juitice, from thence be inferred, that the Lord Ordinary was ſatiſ- 
fied, that no objection did lie to the tranſmiſſion of the right from 
Keiry of Gogar to the Earl of Mar. On the other hand, it clearly 


implies the very reverſe ; for, if the Lord Ordinary was of opinion, 


no Hoved to fall of courſe. 


that Innernettie was not denuded in favours of Gogar, it is impoſ- 
ſible that he could be ſatisfied, that Gogar had effectually — 2 

red to the Earl of Mar a right which he ha 

Lord Ordinary determined, that the original reverſer was never 


d not to give. If the 


denuded, it was unneceſſary to give any judp ment upon the after 


* , the whole be- 


ſteps of the progreſs: If the * link was br 


=. ad therefore, 3110, The petivicacr 18 equally in a miſtake, in 
| ſuppoſing that it is eſtabliſhed by the judgments of the Lord Or- 


= dinary, that the petitioner's title is good, upon the ſuppoſition, 


that it was in the perſon of the Earl of Mar at the time of his for- 
feiture. The Lord Ordinary's interlocutor upon that point is en- 
tirely hypothetical ; it amounts to no more than this, that even 
although the petitioner had a right to the reverſion of every wad- 
ſet which the Earl of Mar had a right to, yet in this caſe his title 
would be detective: But as there was no occaſion to give any 
judgment upon that point, ſo it is plain, that it is ſtill open; and 
the reſpondent humbly hopes, that your Lordſhips will be of opi- 


” nion, that even although the reverſion of this wadſet had been in 
the Earl of Mar, at the time of his attainder, that the petitioner, 
even in that caſe, would have no right to the reverſion, as not fall- = 


ing under his purchaſe. | 
Before the petitioner can prevail i in his preſent action, he maſt, 


in the i place, ſhow, that the right of reverſion was veſted "ay 


the perſon of Keiry of Gogar. 240, That it was conveyed by him 
to the Earl of Mar. 3tio, That ir fell under the purchaſe of 
Lords Dun and Grange. And, 4/0, That it fell under the purchaſe 
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* 
that was made by che petitioner's father from the Lords Dun and 
Grange. If the clones fails in any of the foreſaid particulars, 


the reſpondent muſt of courſe be affvilzied from the preſent de- 
clarator ; whereas he is humbly perfuaded your Lordſhips will be 


of opinion, that there is ſcarce a whole link in the "473g but that 


he is defective in all and each of the foreſaid particulars. 

In the frft place, the reſpondent apprehends it to be clear, that 
the petitioner has produced no deed or writing diveſting Forbes of. 
Innernettie, the original reverſer, of the right of reverſion in fa- 
vours of Keiry of Gogar, through whom the petitioner connects his 


| title to the reverſion; ſo that not only this of itſelf affords a ſuf- 


| ficient objection to the petitioner's title to inſiſt in the preſent de- 
clarator of redemption, but, for ought that appears, = right of 


reverſion is fully veſted. in the reſpondent's perſon, by the ad- 
judication that he. has obtained againſt. the heir of 3 oy 


” as lawfully charged to enter heir in ſpecial to him in the lands. 


The petitioner admits that he has produced no deed of convey- 
ance, nor any part of the progreſs, whereby he pretends Keiry.of 


SGagar connected a right to the reverſion; but he MS. that. Gagar s 


_ rightis ſufficiently aſcertained by a deed, dated 5th September 1693, 


granted by Alexander Forbes in favours of Gogar, (a copy of which 
is ſubjoined to the petition,) which recites Jobn Cattanach's 
right to the lands, as heir to his father, upon the precept- 


of clare granted by Gagar, and that John. Cattanach has renoun- 
ced and refigned 85 ſaid lands in the hands of Gagar, ad perpe- 
 tuain an Be al - and therefore. obliges himſelf, if need be, a- 
gain to reſign ſaid lands 1 in favours of Gagar, ad perpetuam. rema-- 


nentiam. 


In the firſt place, How the ſhowing af a eden, the : 
| right appears to. have been veſted in the Cattanachs ; and therefore 


a writing ſigned by Forbes alone, to which the Cattanachs. were 
no parties, cannot be held as evidence, that the Cattanachs had 
denuded themſelves of their right in favours. of Keiry of Gogar, 


fo that if the right was truly in the Cattanachs, for any thing that 
appears, it muſt be held as remaining at this day in hereditate ja- 
cente of them: And, indeed, in any view. of the cafe, however 
the foreſaid obligation, narrating the right that was in the Catta- 
nachs, and the tranſmiſſion of that right by them in favours of 
Gogar, might be held as a fort of adminicle in a proving of the 
tenor. of theſe deeds, yet unleſs the tenor of theſe deeds were 
. Proved, 2 


L TT 


proved, it is impoſſible, that theſe deeds being mentioned in ths 
obligation 1693, can be held as equivalent to an effeAual tranſ- 
miſſion of the right from the Cattanachs to Kerry of Gogar. | 
The petitioner ſays, that as the reſpondent derives no right 
from the Cattanachs, he is not intitled to found upon the * 
that is in them. : , 
But the fallacy of this argument muſt be obvious to your Lord- 
ſhips. It may be true, that in a competition, where the queſti- 
on is, which of the two competing parties has the preferable 
right? it is not competent for one of the competitors to found „ 
upon the right of a third party, from whom he derives no right: 1 
And fo far the argument may go, that the reſpondent, in main» 
taining his right to the reverſion, is not intitled to found upon 
the right of theCattanachu. But, in the preſent argument, the reſpon- 
dent has no occaſion to found upon his own right to the. reverſi- 
on; for, as being in poſſeſſion of the wadſet lands, he is intitled 
do hold them, until a perſon having right to the reverſion ſhall 
— 4 redeem them; and if the petitioner has not the right, he has no 
4 ti.tle to inſiſt in this action, and the reſpondent in objecting to 
his title can with propriety maintain, that the right of reverſion 
is not in the petitioner, but in the perſon of a third party, and 
1 particularly, that it is in hereditate- of the Cattanachs ; and upon 
L tꝛue ſuppoſition that that is the fact, there is certainly not the ve- 
1ſiſtige of a deed, which could be effectual to tranſmit the right : 
from the Cattanachs to Keiry of Gagar.. N 
On the other hand, ſuppoſing. that at he date of the deed! 
1693, the right remained wich Alexander Forbes himſelf, then it 
is plain that the deed imports no more, than an obligation upon 
Alexander Forbes, and his heirs, to refign the lands in favours of 
Gogar; and ſuppoſing this to have been an effectual obligation, 
as nothing ever followed in virtue of it, nor no document has 
been taken upon it from the date thereof i in the 1693, down to 
the preſent time, it is clearly cut off by the negative preſcription, . 
and cannot now be founded. upon, for any purpoſe. or intent 
_ Whatever.. . | 
ut 2&, Your Lordſhip ps wil be funcher informed, (and which . 
appears from the deed 7. 3) that beſides the wadſet lands now 
in queſtion, Alexander Forbes, the original reverſer, was poſſeſt of 
the lands and eſtate of Innernettie, which he fold nia e years af- 
ter the ſuppoſed tranſaction betwixt him and Acwy of Gogor, to 


Al 10S 
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another gentleman of the name of Forbes ; and by means of this 
purchaſe, the whole papers belonging to Alexander Forbes, and a- 
mong the reſt, the foreſaid obligation came into his potlethon.— 
The late Lord Fife purchaſed the lands of Inner nettie; and along 


with the progreſs of that eſtate, the foreſaid obligation came in- 


to his cuſtody. It did not come into the Earl's poſſeſſion, as any 
part of the progreſs of Mar or Mildrimmy, ſo © it never ap- 


pears to have been in the cuſtody, either of Gogar or the Earl of 
Mar.—It was only recorded by Lord Fife in the year 1753, ſixty 


years after it was granted, and long after Lord Fife's purchaſe of 
the lands of Innernettie.— Theſe facts have been all along averred 


on the part of the reſpondent, and have not been denied by the 


peritioner. 


And as that is the caſe, it muſt be from thence apparent, that 
this obligation was never a delivered evident by the granter, and 
conſequently can be of no avail ; or if the tranſaction had ever 
'*  _—_ entered into, it muſt have been paſt from, and the obligati- | 
on retired. 5 
e Sentence of parties, as agreed « on by both ſides, make 
— 3 ir extremely probable, that Reiry of Gogar departed from the 
_ tranſaction, if it had ever taken effet.—It is agreed on all hands, 
that Alexander Forbes, was a man remarkable for weakneſs and 
facility: On the other hand, Gogar was a man of buſineſs and of 


ſuperior addreſs.—It appears from the obligation, that beſides the 


wadſet lands, Alexander Forbes was entering into ſome tranſacti- e 
on with reſpect to his other lands, and had even agreed, that the 
| whole ſhould be reſigned in the hands of Gogar, then the ſuperi- 


or, —A tranſaction of this ſort, between perſons ſo unequally 
matched, would naturally give an alarm to Alexander Forbes's 


friends; and the report of the country where the tranſaction 
hap nened, is, that Cogar was on that account induced to depart 
Sem * tranſaction altogether: But however that may be, it is 
ſufficient to ſay, that there is no evidence that this obligation was 


ever a delivered evident. 


Indeed there is full, and irreſiſtible Ad that the tranſacti- 
on had either never taken effect, or had deen paſt from: For 


your Lordſhips will obſerve from the tenor of. the obligation 


1693, that the conveyance and reſignation which is ſuppoled to 
have been made in favours of Sogar by the Cuttanachs, and which 
Alexander Forbes theredy became bound to "uy; is not confined 


to 


Ly 3 


ro the wadſet lands now in queſtion, but does equally apply to 


ſundry other parcels of land, and particularly to the eſtate of In- 
nernettie: Now this petitioner, who is the preſent proprietor of 
the lands of Innernettie, knows well that he does not derive 
right to theſe. lands, either through Keiry of Gogar, or the Earl 


of Mar, but from a gentleman of the name of Forbes, who pur- 
chaſed the ſame from Alexander Forbes the original reverſer of the 


wadſet lands; fo that it is, with ſubmiſſion, evident, that the pe- 
titioner hath produced no deed or conveyance denuding Alexan- 


dier Forbes in favours of Gogar, of the right of reverſion ; and as 


for any thing that appears, it remained in Hæreditate of Alexander 


Forbes, fo it muſt be carried by the reſpondent” s ſpecial chatge 8 
and adjudication. 


But, 2do, There is a defect in another part of the progreſs, 


which muſt prove equally fatal to the petitioner's title; and that 
is, that ſuppoſing the petitioner had produced a proper right, e- +; 
ſtabliſhing the reverſion, in the perſon of Gogar, yet he has not 
produced a ſcrape of paper to ſhow, that the right was | conveyed 
oy Gogar to the Earl of Mar. 


The petitioner does not pretend to alled ge. that he has produced any 


evidence of the conveyance of the right of reverſion by Gogar, in fa. 
vours of the Earl of Mar; but he contends, that as he was truſtee at 
the time for the Earl of Mar, and, as ſuch, veſted in the ſuperio- 
rity of the wadſet lands in queſtion; ſo, by the reſignation ad re- 
manent iam in the hands of Gogar, as ſuperior, the right of Forbes 
and the Cattanachs was conſolidated with the ſuperiority, and 
would paſs along to the Earl of Mar, by the deed of reconvey- 
ance, denuding himſelf of the truſt. 


In the i place, it has been already obſerved, that the ſuppo- 


ſed reſignation ad remanent iam, is not produced, nor any proper 
evidence of its exiſtence.— 2do, It is admitted, that the Earl of 
Mar, at the date of the conveyance by him to Gagar, had no 
right or title whatever to the property, or dominium utile of the 
lands, but to the ſuperiority only; and, conſequently, the truſt 
created by the Earl of Mar, in the perſon of Gogar, could only 
extend to the ſuperiority; and, therefore, as Gagar was under no 
obligation to communicate to the Earl of Mar, any right in his 
_ perſon, reſpecting the property of the lands, 8 antecedent- 


ly in him, or acquired during the ſubſiſtence of the truſt; ſo 


the —— of law is, that when Cha came to denude —_ 
8 | 


8 


the truſt, in favours of the Earl of Mar, that he would only 
give back that eſtate which he had received; but that he would 
not convey a ſeparate or independent eſtate, which he himſelf was | 
poſſeſt of: And, therefore, ſuppoſing the right of reverſion was | 
in the perſon of Gogar, during the ſubſtence of the truſt, yet it | 
cannot be preſumed, without evidence, that this right of reverſi- 
on, which was no part of the truſt eſtate, was conveyed along 
with the truſt eſtate to the Earl of Mar; and, conſequently, 
hen the petitioner founds upon the right of the Earl of Mar, 
zàãs derived from Keiry of Gogar, it is certainly incumbent upon 
the petitioner to produce a conveyance of that right by Gogar to 
the Earl of Mar. There 1s no. ground either in law or in reaſon, 
for preſuming, that becauſe Gogar was truſtee for the Earl of 
Mar, that, therefore, he gave him an eſtate which he never re- 
ceeived from him, and which neither did, nor could fall under the 
truſt. Indeed, the right of reverſion cannot be conſidered even 
as a burden affecting the truſt eſtate. The Earl of Mar had no other 
right or intereſt in the lands in queſtion, than the naked right of 
? ſuperiority ; 3 whereas the right of reverſion, which is here ſuppo- 
ſed to have been acquired by Gogar, was not a burden affecting 
the ſuperiority, but a burden affecting tlie right of the vaſſal, as 
it ſtood in the perſon of the wadfetters. 
And whereas it was ſaid, that the right of reverfion was abſor- 
N bed by the reſignation ad remanentiam, and did therefore paſs to 
the Earl of Mar, as being conſolidated with the ſuperiority : It 
1s anſwered, that beſides that no. ſuch refgnation ad remanentiam. 
ig produced, that no ſuch conſolidation could happen upon the re 
fignation of either Forbes or the Cattanachs. The feudal right or 
the dominium utile of the lands, was veſted in the perſon of the 
| |  wadſetter; no more was in the perſon of either Forbes or the Cat- 
;  tanachs, but a mere perſonal right of reverſion, which was not 
I the proper ſubject of a reſignation ad remanentiam. 

5 It is ſaid for the petitioner, that altho' the deed of reconvey- 
ance by Reiry to the Earl of Mar, cannot now be found, yet it | 
is an-undiſputed fact, that the Earl was repoſſeſt of his an: 
many years before the rebellion 1715; and as Kerr, nor no o- 

ther perſon, entered any claim upon the Earl's forfeiture for the 
reverſion in queſtion, any ſuch claim muſt be for ever ſopite. 
But your Lordſhips will obſerve, that this argument does, in a ' 
5 great meaſure, reloive 1 into a Pelitis — becauſe it ſuppoſes, 
| that 


Fil 


that the right of reverſion was in the Farl of Mar at the time of 
his attainder, and did therefore fall under his forfeiture; where- 
as that is the very thing to be proved. 

The not claiming, is a very good ſecurity, as to ſuch parts of 
the eſtate of Mar, which were ſurveyed after his attainder by 


the commiſſioners of enquiry ; but it is impoſſible, that the pe- 
titioner can receive any aid from that circumſtance in this que- 


ſtion; for neither the wadſet lands, nor the reverſion thereof, 


were ſurveyed after the rebellion 1715, and, conſequently, no 


claim became neceſſary, in order to preſerve. the right of rever- 


ſion from being ſopite. 


| Thus the refpondent has ſhown, that there are two defects in 
the progreſs, each of which muſt be fatal to the petitioner's ti- 
tle: 1m, T hat there is no proper evidence, that the right of rever- 


fon was ever veſted in the perſon of Gegar.— And, 2do, That ſup- 


- Poſing it to have been in the perſon of e there is no tranſmiſſi- 
on thereof from him to the Earl of Mar. But the reſpondent will 
proceed a ſtep further, and ſubmit it to your Lordthips, whe-- 


5 ther, upon the ſuppoſition that the right was in the Earl of Mar, 


it fell under the purchaſe made by the petitioner's father; for, if 3 
it did not, the purſuer's title to inſiſt in this action, would till, 
on that account, be-defetive. 
In the firſt place, It has been cantly el that tans "OT 
ver was any ſurvey of the wadſet lands in queſtion, nor of the. 
| Tight of reverſion thereof; and, therefore, as theſe lands neither. 
were, nor could be under the view of the commiſſioners of en- 
quiry, it is ſubmitted to your Lordſhips, if they can be under- 
ſtood to have fallen under the purchaſe that was made of the 
Earl of Mar's eſtate, by the Lords Dun and Grange. | 
And, 2ds, Suppoſing that this right of reverſion did fall under 
the purchaſe that was made by the Lords Dun and Grange, yet it 
is extremely clear, that it was never meant or intended to fall 
under the purchaſe made by the petitioner's father. It is ex—- 


tremely abvious, that it was not under the view of either ſellers 
or purchaſers at the time. 

Ihe diſpoſition granted to the petitioner 8 aber bears, That 
the Lords Dun and Grange were ſuperiors of the lands and o- 

2 ** thers after mentioned, and joint proprietors of the fir woods 


* and /almon fiſping after diſponed, Oc.“ And whereas Mi. 


* liam Duff of Braco, Hath made payment and ſatisfaction to 


16 


1 


us of 8785 J. 165. Sterling, which we accept of as the full and 
60 8 value and price of the /upertority of the lands and 
* others after diſponed, and of the feu- duties, and other caſual- 
«* ties, and preſtations due and payable to us furth of the faid 
* lands; and likewiſe, as the juſt and true worth and value of 
„ the po woods and ſalmon fiſhing after mentioned, and where- 


ec with we hold ourſelves ſatisfied, Oc. therefore to have ſold, a- 


* henated and diſponed, Goc. 
It is, with ſubmiſſion from thence clear, that no more was 


meant or intended to be ſold, than the ſuperiorities that belonged _ 

to the forfeiting perſon within the lordihip of Kildrimmy, and 

the woods and fiſhmgs ; and that he did not mean to convey any 
right of reverſion, chat the family of Mar might have had to 
the lands in queſtion; and, . although the diſpoſition 


e — lands and lordſhip of Kildrimmy, yet it enumerates 
the ulars of which the 4 did confiſt ; 2 in this enu- 


> meration, the lands in diſpute are not 1 and although 
he the general words are added, of all other lands, mills, and o= 

thers, lying within the faid lordſhip of Kildrimmy: Yet 
this cannot avail the petitioner, as this general clauſe is 
taxed | with the following words: And preſently. belonging N 
* to us;” whereas it is evident, that the wadſet lands in L 
aueſtion did not then belong to chem: And betides, when it Z 
does appear, that the ſubjects fold were confined to rights of fupert= 'F- 
 ority, woods and fiſhings, it is ſubmitted to your Lordſhips, if the 
foreſaid general clauſe would be ſufficient to carry property lands, 
or the reverſion of wadfets of ſuch property lands, which clearly 
| were not under the view of parties at the tine, nor were meant 

either to be ſold or purchaſed. f 
BhBeſides, the diſpoſition by the Lords Dae and Grange to the late 
5 Lord Fife, refers ſpecially to a particular rental, extending yearly 
7 „ 77 d. Sterling, and upon production of the rental which 
= falls to be in the petitioner's hands, and which has been frequent- 
ly called for, it will appear, that the wadſet lands in queſtion, 
or the rights of reverſion thereof, are no part of this renral: From 

all which, it is, with ſubmiſſipn, extremely clear, that the reverſion 

of the lands i in queſtion neither were fold, nor were meant or in- 

| tended to be ſold to the petitioner” 8 father. But it is unneceſſary 

to inis vpn theſe — as It is extremely plain, that the peti- 


tioner 


—ů— — 
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tioner hitherto, after repeated diligences granted to him for re- 
covering his title to this reverſion, has produced nothing to ſhow, 


that the family of Mar at the time of the attainder of the late 


Earl, had any right to the reverſion of the lands in queſtion. 
The petitioner ſays, that the reſpondent upon the redemption 
will get all that he is intitled to; and that, therefore, the excepti- 
ons taken by him to the title of the petitioner merit no degree 
of favour ; but the reſpondent, on the other hand, will be pardoned to 
ſay, that no plea can well occur in a more unfavourable light than that 
which is ſet up by the petitioner, by which he is attempting to 
carry off from the reſpondent, (who is not only in the right of 


the one half of the wadſet, and in poſſeſſion of the lands accor- 
dingly, but who is likeways i in the right of the original reverſer, 


his near relation,) an eſtate to which he has not produced the 
ſhadow of a right, and which it is as clear as the ſun at noon” 


day, was never meant or intended to be ſold to the petitioner's fa- 


ther, nor, indeed, to have been purchaſed by him, and for which 
any accordingly he hath not paid any valuable conſideration what- 
ever; it is as plain as any thing can be, that-the price ſtipulated 


for the purchaſe made by the petitioner's father, was payable = 


: ſolely on account ot the ſuperiorities, woods and fiſhings. ny 
— Upon the whole, it is humbly hoped that your Lordſhips can 
- have no difficulty to refuſe the petition, and to adhere to the re- 


peated interlocutors pronunced by the Lord Ordinary, tounded 
the cleareſt primcipves of law and material m_ 


1. nahen whereof, &e 
RO. MACQUEEN, 


